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* * * * * * * * * * * 

Come the Plaintiffs, by and through undersigned counsel, and for their Response to Defendants’ Motion for Summary Judgment, state as follows:

I.     INTRODUCTION

This is a legal malpractice action arising out of advice given by attorney John Scott to Tim Davis regarding the enforceability of a non-solicitation agreement.  Davis was ultimately sued for following this advice and seeks the following elements of damages arising from the malpractice: (1) legal fees and expenses from the underlying case, (2) the amount of the underlying settlement, (3) interest on the liquidated portion of the damages, (4) emotional distress and (5) attorney’s fees and expenses in the prosecution of the instant action.  Defendant Scott seeks summary judgment on Davis’ claim for emotional distress.  Davis requests this Court deny Scott’s motion.
II. DISCUSSION

Defendant Scott argues that the Plaintiff’s claim for emotional distress damages should be dismissed because there was no physical impact and it is an “eleventh hour request”.  Both assertions are incorrect.  The legislature has, by enacting KRS 411.165, excepted legal malpractice damages from the “physical impact” rule.  The cases cited by Defendant simply are not applicable in a legal malpractice case.  
The damages allowed in a legal malpractice case are governed by KRS 411.165 and allow a Plaintiff to recover for “all damages” sustained as a result of an attorney’s negligence. (emphasis added) Furthermore, Plaintiff is not required to specifically itemize and categorize each and every element of damages in the Complaint. Regardless, Defendant has been aware of the Plaintiff’s claim for emotional distress since 2004. Additionally, Davis has filed an interrogatory response consistent with CR 8.01 listing emotional distress.
 
A. The “Impact” Rule Does Not Apply in Claims Against Attorneys.

Defendant argues Davis cannot recover emotional distress damages because Davis cannot satisfy the “impact rule.”  In support of his position, Defendant mistakenly relies on personal injury cases and concludes that because Davis did not suffer any physical impact or injury, his claim for emotional distress fails as a matter of law.  Defendant relies on Morgan v. Hightower’s Admx., 163 S.W.2d 942 (Ky. App. 1942) and Hetrick v. Willis, 439 S.W.2d 942 (Ky. App. 1969).

This analysis fails to recognize Kentucky’s legal malpractice statute entitles a plaintiff to recover “all damages” without proving any “impact” and further fails to recognize the Kentucky cases allowing emotional distress damages in cases against attorneys without requiring proof of impact.
Not a single case cited by the Defendant stands for the proposition that a legal malpractice plaintiff must satisfy the “impact” rule in order to recover for emotional distress caused by an attorney’s negligence.  In fact, no such case exists in Kentucky.

1. Kentucky’s Legal Malpractice Statute Allows Plaintiff 
to Recover Emotional Distress Damages.
Defendant’s argument completely ignores the fact that the liability of attorneys for professional negligence has been fixed in this Commonwealth since 1976, when the legislature enacted a statute governing damages for legal malpractice:
411.165 Liability of attorney for professional negligence

(1) If any attorney employed to attend to professional business neglects to attend to the business, after being paid anything for his services, or attends to the business negligently, he shall be liable to the client for all damages and costs sustained by reason thereof.

(2) If any attorney employed to attend to any professional business receives his fee and does not attend to the business, he may be sued and made to refund the fee.

HISTORY: 1976 c 58, § 10, eff. 6-19-1976

In General Motors Corp. v. Book Chevrolet, Inc., the Kentucky Supreme Court provides guidance on how to interpret statutes.  In Book, the court held, “[i]t is a rule of statutory construction that a statute should be construed so that no part of it is meaningless or ineffectual.” 979 S.W.2d 918, 919 (Ky. 1998).   Using this guideline, KRS 411.165 only has meaning if interpreted to hold defendants in legal malpractice actions liable for more damages than they would be liable for under traditional common law.  It would be pointless for the legislature to enact a statute giving a plaintiff the same remedies as are already available. To read the statute in such a way would render it meaningless. 

The legislature did not limit the damage to economic loss, and certainly did not require the plaintiff to prove impact.  The statute is simple.  “All damages and costs” means exactly that, all damages and costs.  If the legislature wanted to exclude pain and suffering or emotional distress it certainly could have.  It chose not to.  
The legislature’s logic is compelling when one considers that there will likely never be any “impact” arising out of most attorney-client relationships.  And, while Defendant advocates for a pure “economic loss” rule, the inequity of such a rule is readily evident when one considers that not every attorney-client engagement gives rise to an “economic” loss.  Removing emotional distress as an element of recovery in a legal malpractice action would grant immunity to any malpractice committed when the lawyer was retained for non-economic purposes such as drafting a living will, handling a contested child custody matter, or performing criminal defense work.  In these situations, one would likely not be able to quantify any economic loss, despite the fact that severe mental and emotional distress resulting from the loss of custody of a child or wrongful incarceration is readily foreseeable.
 

Because KRS 411.165 holds an attorney responsible for “all damages and costs,” this necessarily includes emotional distress that proximately flows from the attorney’s negligence.  As a result, the Defendant’s motion for summary judgment must be denied.
2. Kentucky Courts Also Allow Emotional Distress Damages in Non-Legal Malpractice Claims Against Attorneys Without Proof of Impact.
The right to recover emotional distress damages against an attorney is not limited to claims against lawyers for legal malpractice and has long been allowed in wrongful institution of civil proceedings and malicious prosecution
 actions against lawyers, despite the lack of physical impact.  

In Raine v. Drasin, two physicians filed a malicious prosecution action against two attorneys who filed an unsuccessful medical malpractice case against them. Raine v. Drasin, 621 S.W.2d 895, 901 (Ky. 1981)  Following a voluntary dismissal of the medical malpractice suit, Drs. Drasin and Fadel filed a malicious prosecution and abuse of process suit against J. D. Raine, Sr., and James H. Highfield, the attorneys who had filed the malpractice suit. The jury returned to each doctor a verdict of $5,000 for pain and suffering, physical and mental, and $5,000 for humiliation, mortification and loss of reputation as compensatory damages. In addition, each doctor was granted $15,000 in punitive damages.  It is important to note, “neither doctor proved any special, or out-of-pocket damages.  The jury's award of compensatory damages was limited to pain and suffering, mortification and loss of reputation.” Id. at 900   
In affirming the jury’s pain and suffering award to the doctors arising out of the lawsuits against them, the court recognized that “impact” is not required in a claim against a lawyer by holding, “The accusation of negligence in the exercise of one's profession certainly can produce mortification, humiliation, injury to the reputation, character and health, mental suffering, and general impairment of social and mercantile standing, all of which are elements of damage in a malicious prosecution action.”  Raine v. Drasin, (citing H.S. Leyman Co. v. Short, Ky., 283 S.W. 96 (1926)); See also, Massey v. McKinley, 690 S.W.2d 131 (Ky. App. 1985) (affirming $12,500 emotional distress award against attorney for plaintiff being forced to spend one night in jail).  

Clearly, Kentucky courts recognize the actions of lawyers, when performed negligently or maliciously, can and do result in compensable emotional damages.  In those situations, they recognize the plaintiff should be entitled to recover for those damages in spite of the lack of a physical impact.  To hold otherwise would result in lawyers avoiding the full measure of injury caused by their actions.

B.
Plaintiff Was Not Required to Include Emotional Damages Claim in the Complaint


Defendant mistakenly claims that because Davis’ Complaint does not allege any physical impact, or specifically request damages for emotional distress, it is somehow insufficient.  Damages pleading is governed by Rule 8.01 and states that a Complaint need only contain a “short and plain statement of the claim showing that (a) the pleader is entitled to relief and (b) a demand for judgment for the relief to which he deems himself entitled.” CR 8.01.  Davis’ Complaint contains a short statement outlining the Defendant’s negligence and explaining why the Plaintiff is entitled to relief.   

Further, Davis fully complied with CR 8.01 by itemizing all categorizes of damages in his last interrogatory response. 
Because the Complaint complies with CR 8.01, the Plaintiff respectfully requests the Defendants’ motion be denied. 

D.
Defendant was notified of Davis’ claim for emotional distress damages in 2004

Finally, Defendant claims he was surprised to learn at the mediation that emotional distress damages would be claimed.
  Davis was surprised Defendant would make such a statement considering Davis placed Defendant on notice he intended to seek damages for emotional distress in a demand package sent October 21, 2004.  Specifically, Davis’ demand package explained:
The above figure represents Tim Davis and TD&A’s “out of pocket” losses. In addition to these elements, because KRS 411.165 entitles them to recover “all damages and costs,” Tim Davis is entitled to seek compensation for emotional distress and TD&A is entitled to seek damages for injury to its reputation and damages for business interruption. Adding these elements of damage will likely take a jury verdict to well over $1,000,000.” 
Poppe Letter to Jane Long of Lawyer’s Mutual Insurance Company, Oct. 21, 2004.
The Defendant also argues he was led to believe, through the Plaintiff’s deposition, that Davis was not making a claim for emotional distress damages; however counsel for the Plaintiff objected to the question and to Davis’ answer.  Davis, being a lay person, does not know and is not required to know the full range of damages to which he is entitled. That is the responsibility of his lawyer, and Davis’ honest, yet mistaken, answer does not preclude him from seeking at trial the damages to which he is entitled. 
Davis’ claim is not a surprise.  Defendant Scott has known since the 2004 demand package that Davis would be requesting emotional distress damages. 
III.
CONCLUSION

Davis claim for emotional distress damages does not fail for lack of impact because Kentucky’s legal malpractice statute, KRS 411.165, entitles Davis to recover all damages caused by the Defendant’s negligence, regardless of impact.  Additionally, Davis’ Complaint and interrogatory response comply with CR 8.01 and Scott has known of Plaintiff’s pursuit of emotional distress damages since 2004.  As a result of the foregoing,  Davis respectfully requests the Court deny the motion for summary judgment. 
Respectfully submitted,
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CERTIFICATE OF SERVICE

It is hereby certified that on the 20th day July of 2007, a true and correct copy of Plaintiffs’ Response to Defendant’s Motion for Summary Judgment on Plaintiffs’ Claims for Emotional Distress Damages was served via U.S. First Class Mail to the following:  Matthew W. Breetz, Demetrius O. Holloway, Stites & Harbison, 400 West Market Street, 1800 Aegon Center, Louisville, Kentucky 40202; and Hon. Robert A. Miller, Meade County Courthouse, 516 Fairway Drive, Brandenburg, Kentucky 40108.
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Hans G. Poppe
� Plaintiff does not concede CR 8.01 requires itemization of emotional distress damages, but instead only requires itemization of “special damages, not pain and suffering.”


�By way of example, a Kentucky court recently allowed a plaintiff who was wrongfully convicted of arson to sue his criminal defense attorney for legal malpractice and recover $500,000 in emotional distress damages.  See, Puckett v. Kaplan (Jefferson Cir. Ct. 96-CI-6279) [Instructions and Verdict at Tab 1]  More recently, the undersigned’s former law firm obtained a $125,000 award for past and future emotional distress in a legal malpractice bench trial.  See, Moss v. Beale, (Jefferson Circuit Ct. 02-CI-9359) [Instructions and Verdict at Tab 2]





� In general, “malicious prosecution” properly refers only to wrongful prosecution in criminal cases, and the tort of wrongfully bringing a civil action is properly designated as “wrongful use of civil proceedings” Prewitt v. Sexton, 777 S.W.2d 891 (Ky. 1989).  Regardless, the terms are often used interchangeably as the “[s]ix basic elements necessary to maintain action for malicious prosecution, in response to both criminal and civil actions, are institution or continuation of original judicial proceedings, or of administrative or disciplinary proceedings, by, or at instance of, plaintiff, termination of such proceedings in defendant's favor, malice in institution of such proceeding, want or lack of probable cause for proceeding, and suffering of damage as result of proceeding.”  Raine v. Drasin, 621 S.W.2d 895 (1981)


� A mediation that Scott did not4 attend, but Jane Long of Lawyers Mutual Insurance Company did not attend.
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