Legal Malpractice

Should Kentucky Plaintiffs be
Allowed to Recover Lost Punitive
Damages in Legal Malpractice Actions?

By Warner
Wheat

Poppe

A potential client walks into your office with a
civil case in which he was injured as a result of
crash with a drunk driver. Punitive damages are
available against the drunk driver and possibly the
facility that served him. You agree to take the case

but miss the statute of limitations. The case is
| dismissed with prejudice. Your former client
subsequently sues you for legal malpractice.
What damages is the client entitled to recover
from you? Are you liable for the punitive dam-
ages he was eligible to receive in the case you
malpracticed?

This hypothetical, unfortunately, is a
frightening reality for many clients and at-
torneys. This article attempts to resolve some
of the confusion surrounding the issue of
damages in legal malpractice suits by addressing
the narrow question of whether punitive damages
lost in the underlying action are, or should
be, available as damages in Kentucky legal
malpractice actions.

History

The issue of whether plaintiffs in legal
malpractice actions may recover lost punitive
damages has not been directly addressed by
a large number of jurisdictions. The majority
of jurisdictions that have addressed the issue
of lost punitive damages allow plaintiffs to re-
cover the punitive damages under the heading of
compensatory damages. The minority of jurisdic-
tions that do not allow recovery base their objec-
tions on public policy concerns. “Lost punitive
damages” are punitive damages the plaintiff was
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eligible to recover in the underlying case, but did
not because of their attorney’s negligence.!
Recovery of lost punitive damages has

been addressed only once in Kentucky, despite
the existence of a Kentucky statute specifically
addressing an attorneys’ liability for professional
negligence. KY.REV.STAT.ANN. §411.165 states,
“(1) If any attorney employed to attend to profes-
sional business neglects to attend to the business,
after being paid anything for his services, or at-
tends to the business negligently, he shall be liable
to the client for all damages and costs sustained
by reason thereof.”?

The only Kentucky case to address the issue
of lost punitive damages directly is McMuriry v.
Wiseman.” In McMurery, a U.S. District Court
case, the plaintiff was suing his former attorney
for mere negligence.? The court decided that the
plaintiff should not be able to recover their lost
punitive damages when the attorney committed
mere negligence.” The court based its decision on
what it considered the trend in surrounding juris-
dictions and its interpretation of Tennessee public
policy.® However, what the court did not consider
was KY.REV.STAT.ANN. 411.165 and whether
it permitted the plaintiff to recover the punitive
damages that were lost due to their attorney’s
negligence. In fact, 411.165 is never mentioned
in the decision, which is surprising since it deals
directly with the primary issue in dispute. Even
more surprising is the fact 411.165 was enacted in
1976, yet the statute has not been discussed in a
single Kentucky case, even though it appears open
to interpretation.

Analysis

Kentucky Legal Malpractice Fundamentals
In Kentucky, a plaintiff in a legal malpractice

action has the burden of proving three things:”

1. that there was an employment relationship
with the defendant/attorney;
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that the attorney neglected his
duty to exercise ordinary care of
a reasonably competent attorney
acting in the same or similar cir-
cumstance; and

that the attorney’s negligence was
the proximate cause of damage to
the client... To prove that the neg-
ligence of the attorney caused the
plaintiff harm, the plaintiff must
show that he/she would have fared
better in the underlying claim;
that is, but for the attorney’s neg-
ligence, the plaintiff would have
been more likely successful.®

For plaintiffs to fulfill their bur-
den, a “suit within a suit” or “trial
within a trial” is necessary.’ In this
trial within a trial, “all the issues
that would have been litigated in the
previous action are litigated between
the plaintiff and the plaintiff’s former
lawyer, with the latter taking the place
and bearing the burdens that properly
would have fallen on the defendant.”!®
The underlying case the attorney
malpracticed is re-litigated to deter-
mine just what the outcome would
have been. It is at this point that the
plaintiff will prove what damages
he/she suffered as a result of his or her
attorney’s negligence. The next step is
ascertaining how much of the damag-
es are recoverable from the negligent
attorney.

Ky.Rev.Stat.Ann. §411.165

Statutory interpretation in Ken-
tucky “is a matter of law.”!! The court
must interpret the statute from its
plain meaning and intent and must
not attempt to “discover meaning not
reasonably ascertainable from the lan-
guage used.”'? In General Motors Corp.
2. Book Chevrolet, Inc., the Kentucky
Supreme Court held, “[i]t is a rule of
statutory construction that a statute
should be construed so that no part of
it is meaningless or ineffectual.”!?

There is no record of what the
legislature discussed in committee or
in open session during the creation
or enactment of 411.165, and unfor-
tunately, surrounding statutes do not
relate to professional malpractice. As a
result, in terms of statutory interpreta-
tion, we are left with the plain lan-
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guage of the statute and the relevant
rules on interpretation. “The first
principle of statutory interpretation is
to use the plain meaning of the words
used in the statute.”'* The Kentucky
statute on interpretation states, “(4)
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All words and phrases shall be con-
strued according to the common
and approved usage of language, but
technical words and phrases, and such
others as may have acquired a peculiar
and appropriate meaning in the law,
shall be construed according to such
meaning.”!®

There are two different phrases
within 411.165 that appear open to
interpretation. The first states neg-
ligent attorneys are liable for, “all
damages and costs.”'® The literal
meaning of the word “all” is “the
whole number or sum of.”'” There are
two ways of interpreting this phrase.
First, we might assume that the legis-
lature intended for the word “all” to
be defined by its plain meaning. If so,
then attorneys are seemingly liable for
every category of damages available to
plaintiffs in Kentucky, including the
punitive damages lost in the underly-
ing case. However, the question arises
as to whether the necessary elements
for these damages must be present or
whether damages previously unavail-
able to legal malpractice plaintiffs are
now available because they fall under
the definition of “all.” For example,
in order for a Kentucky plaintiff to be
entitled to recover damages for mental
or emotional distress there must be
some sort of touching or physical
injury.'® Does the statute’s use of “all”
mean that emotional distress dam-
ages are available without the requisite
physical contact? In terms of puni-
tive damages, the test is whether the
evidence reflects that “the defendant
acted with oppression, fraud, malice,
or was grossly negligent by acting with
wanton or reckless disregard for the
lives, safety, or property of others.”!®
Are these elements required under
KRS 411.165?

The second way to intrepret the
phrase is by reading it to mean that in

order for a certain category of dam-
ages to be recoverable, its requisite
elements must be present. This would
seem to be a more logical solution;
however, to read the phrase in this
way would contradict what has been
described as a “universal rule” of
statutory interpretation in Kentucky.?°
When interpreting a statute, one must
assume that the legislature intended to
accomplish something with the act; it
was not intended to be meaningless.?!
Using this guideline, KRS 411.165
only has meaning if interpreted to
hold defendants in legal malpractice
actions liable for more damages than
they would be liable for under case or
common law. It would be pointless for
the legislature to enact a statute giving
a plaintiff the same remedies as are
already available to them. To read the
statute in such a way would render it
meaningless.

Punitive v. Compensatory
Damages

The purpose of punitive damages
in Kentucky is “to punish and deter
a defendant’s misconduct.”?? The
purpose of compensatory damages is
to “place the injured party in the same
condition, so far as money can do so,
in which he would have been if the
contract had been duly performed.”??
What the majority of jurisdictions
acknowledge, and the minority fail to
understand, is that lost punitive dam-
age awards accomplish both of these
aspirations. The label of lost punitive
damages seems to cause confusion
among the minority of jurisdictions
which do not permit their recovery.
These damages should more appro-
priately be called compensatory dam-
ages, for that is what they truly are.
The initial trial within a trial ascer-

tains what damages, actual and exem- @
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( @ plary, the plaintiff suffered as a result
of his attorney’s negligence. Once
these damages are determined and the
second portion of the trial within a
trial begins, these should no longer be
labeled as compensatory or punitive,
but simply compensatory, because
they are what the jury has decided the
plaintiff should have received but for
the attorney’s negligence. The plaintiff
must receive all of these damages if he
is to be made whole, which is the pur-
pose of compensatory damages. As a -
result, awarding lost punitive damages
furthers the purpose behind compen-
satory damages.

Between the innocent client and
the negligent attorney, it is only ap-
propriate that the negligent attorney
bear the burden of liability.

| Public Policy Reasons for

’ Permitting Recovery

”’ There are logical public policy
arguments behind courts permitting
the recovery of lost punitive damages.
First, permitting their recovery pro-
tects Kentucky clients by providing
an additional incentive for attorneys
to handle their cases competently.
Attorneys have an incentive to take on
cases in which punitive damages are
available to a plaintiff. Typically, at-
torneys representing plaintiffs in civil
matters will operate on a contingency
fee basis. The higher the damage
award they secure for their client, the
higher their attorney fee will be. Un-
der this model, the attorney garners
the benefit of securing the punitive
damages, but suffers no harm if he
does not secure a fair punitive dam-
age value. Other than his potential fee
(and applicable ethics rules), he has
no reason to work as hard as possible
to secure the most money possible for
his client. By allowing plaintiffs in le-
gal malpractice actions to recover lost
punitive damages, attorneys will be
forced to competently and effectively

pursue punitive damage awards for client, and only then out of greed. At-
their clients, not only for the money, torneys should be held to the highest
but also to ensure they may not be standard and should be fully account-
sued for negligently executing their able if they fall short and negligently
duties. It does the state of Kentucky represent their client’s interests.
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The second public policy reason
for allowing recovery of lost puni-
tive damages is to protect clients who
suffer serious injury, but whose under-
lying case did not merit sufficient
compensatory damages. One example
of such a case is that of Commonwealth
Department of Agriculture v. Vinson.?t In
Vinson, two employees of the Depart-
ment of Agriculture filed suit against
the Department for violations of the
Whistleblower Act after they were de-
moted but maintained the same level
of pay and benefits.?> The plaintiffs
sought injunctive relief under the Act
and also sought punitive damages.26
The plaintiffs were successful and
punitive damages were awarded but
compensatory damages were not.?’
The Department appealed and the
Kentucky Supreme Court held that

punitive damages may be awarded de-
spite a lack of compensatory damag-
es.2 The Court stated, “The fact that
the jury returned a verdict for punitive
damages only, furnishes no just reason
why the verdict should not be allowed
to stand, since, under the rule in force
in this State, punitive damages, when
allowed, are given as compensation to
the plaintiff and not solely as pun-
ishment of the defendant.”? If the
plaintiffs in Vinson had attorneys who
handled their case negligently, causing
it to be dismissed, they would have
had no recourse in a legal malpractice
suit if lost punitive damages were not
recoverable in the legal malpractice
action. The Court in Vinson recog-
nized that, in some instances, punitive
damages are compensatory in nature
and serve to make the plaintiff whole.
"The recovery of lost punitive damages
in legal malpractice actions is such

an instance and Kentucky citizens
deserve protection from the actions of
negligent attorneys who, without any
repercussions in certain circumstanc-
es, can cause their clients great harm.

Plaintiffs in legal malpractice suits
in Kentucky deserve to be fully com-
pensated when their attorney’s negli-
gence causes them to suffer injury. As
the innocent party, the client should
not be forced to absorb a portion of
the damages when it was the negli-
gent attorney who caused the harm.
Allowing plaintiffs in legal malprac-
tice actions to recover lost punitive
damages adheres to the language of
KY.REV.STAT.ANN. 411.165, fulfills
the purpose of both compensatory
and punitive damages, furthers public
policy interests, and protects Ken-
tucky plaintiffs to the fullest.
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